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INTRODUCTION

1.

Members of the House of Commons Standing Committee on Canadian Heritage have
expressed their strong and continuing interest in the progress being made with regard to
the further modernization of Canada s Copyright Act (the “Act”). The Ministers of
Industry and of Canadian Heritage have accordingly asked their officiasto prepare this
report on the current state of their work on copyright reform.

It will be recalled that Chapter 3 of Supporting Culture and Innovation: Report on the
Provisions and Operation of the Copyright Act” (the “ Section 92 Report”), tabled in
Parliament in October 2002, set out the issues for consderation for reform in the short
term, i.e., within two years of tabling (see:
http://strategis.ic.ge.calpicsrp/section92eng.pdf). Officids have since been conducting
policy and legd andysis and undertaking consultations on many of theseissuesina
rapidly changing policy environment.

The Section 92 Report dso gates that the Government “is committed to bringing the
Copyright Act in conformity with the WCT [World Intellectual Property Organization
(WIPO) Copyright Treaty] and WPPT [WIPO Performances and Phonograms Tregty]
once the issuesinvolved are thoroughly andyzed and appropriately consulted upon”. It
remains the Government’ s objective to bring Canadainto conformity with these “WIPO
Treaties’ with aview to ratification. The Government’simmediate intention is to address
al issuesidentified as “ short-term” within the time frame specified in the Section 92
Report, i.e. the WIPO Tresaties-related issues, photographic works, Internet Service
Provider (1SP) liability and accessissues.  (Asfor unpublished works, an attempt was
made in the past year to address thisissue in other legidation, but it has been dropped
from congderation given that the works in question have snce entered the public
domain.) The overdl am isto modernize the Act to make it more responsive to the
chalenges and opportunities presented by the Internet and digital technologies.

Minigters have indicated their intention to seek Cabinet approva of proposed
amendments to the Act later this year with aview to tabling abill shortly thereefter. It
should be noted, however, that questions have arisen with regard to the consistency of
Canadd s private copying regime with the WPPT. These questions continue to be
andyzed.



This status report sets out both the progress that has been made on the short-term issues
and the work that remainsto be done. The approaches reflect current thinking and do not
congdtitute final policy positions. For those issues that are WIPO Tresdties-related, the
gpproaches are put forward with a view to meeting the obligation contained in the

relevant provision of the WIPO Treaties. Ministers welcome the views of the Committee
and stakeholders on dl issuesin order to permit the timely finalization of policy

positions. Supplementary information on each issue can be found in Chapter 2 of the
Section 92 Report.

WIPO TREATIES-RELATED ISSUES

MAKING AVAILABLE RIGHT

Issue:  How to implement the “making available’ right required by the WIPO Tresties.

6.

The Internet represents a new platform for disseminating copyright materid. Rights-
holders have argued for greater control over their online materia through anew “making
available’ right. Such aright amsto reduce the possibility of infringement and to further
support new online opportunities. The WIPO Treaties require such aright. As
formulated therein, the right gpplies specificadly to copyright material made available on
an on-demand basis, i.e. available at atime chosen by the user.

The Act currently provides authors with an exclusve right of communication (and
authorization of communication) of their works to the public. Sound recording producers
and audio performers, on the other hand, have only aright of remuneration with respect
to communication of their materid. Most experts believe that the current exclusive
communication right for authors satisfies the requirements for ameaking available right
under the WCT, but that amendments would be necessary with respect to performances
and sound recordingsin order to implement the right under the WPPT.

Two approaches are being considered, either of which would need to take into account
issues associated with clearing of rights:

@ No amendment would be made with respect to authors, on the basis that the
exiging exclusive right of communication coversonline uses. The Act would be
amended to give sound recording producers and performers an exclusive making
available right with respect to on-demand communication of their materid.
Implementation should be effected in away that would not give sound recording
producers and performers preferentia treatment over authors.

(b) Amend the Act to grant a new exclusve making available right both to authors
and to sound recording producers and performers. Under this gpproach, the
meaking available right would be didtinct from the existing communication right
for authors works. This gpproach would ensure that the new right would be
identica for works, performances and sound recordings, and thereby eiminate
any concerns about preferential treatment for sound recording producers and
performers. Implementation should address the overlap between the making
avalable right and exigting rights.
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LEGAL PROTECTION OF TECHNOLOGICAL MEASURES

Issue: How to protect rights holders against persons who circumvent protective technologies for

10.

11.

purposes of infringing copyright.

Technologica protection measures (TPMs), such as encryption, can be used by rights-
holders to prevent infringing uses of their copyright materid. Thereis currently no
provison in the Act that specificaly protects againg the circumvention of aTPM. The
WIPO Tregties contain provisons that require such legd protections.

The approach being considered is to amend the Act to introduce aremedy against acts of
circumvention of TPMs when done for purposes of infringing copyright. A TPM would
need to be defined. There could dso be afurther provison againgt distributing copyright
materia from which a TPM has been removed or rendered ineffective (Smilar to the
current provisonsin the Act for secondary infringement addressing the sale or

digribution of infringing copies of copyright materid). The provison would gpply where
the person dedling with the copyright materid knew or should have known that the TPM
has been removed or rendered ineffective.

This gpproach would supplement exigting legidative measures in the Crimind Code and
the Radiocommunication Act and, together with these measures, would ensure effective
protection againgt unauthorized uses without unduly restricting lawful access to materid,
e.g. materid subject to exceptions or in the public domain.

LEGAL PROTECTION OF RIGHTSMANAGEMENT INFORMATION

Issue: How to protect againgt tampering with rights management information thet is used to

12.

13.

14.

identify copyright materid.

Rights management information (RMI) can be used by rights-holders to help identify and
track uses of copyright materid. Thereis currently no provison in the Act that
specificaly protects againgt tampering with RMI. The WIPO Treseties contain provisons
that require such legal protections.

The approach being considered isto amend the Act to introduce a remedy against
tampering with RMI when done for purposes of furthering or conceding infringemen.
RMI would be defined as information used in association with digitd materia, such as
the name of the author, performer, title, and terms and conditions of use. There could dso
be a further provison againg knowingly distributing copyright materid from which the
RMI has been removed (smilar to the current provisions for secondary infringement).

This approach would supplement the existing legidative framework in the Crimina Code
and facilitate rights clearance and protection.



DISTRIBUTION RIGHT
Issue: How to implement the distribution right required by the WIPO Tresties.

15.  The WIPO Treaties require the recognition of a digtribution right for tangible copies of
copyright materid, but dlow countries to set their level of exhaugtion for theright, i.e.
circumstances under which aright expires, such asthrough first sale of awork anywhere
in the world.

16. Under the Act, authors and sound recording producers control the distribution of their
materia through a combination of the rights of first publication and reproduction,
coupled with remedies. However, there is currently no publication right and no full
reproduction right for performers.

The approaches being considered are:

@ Amend the Act to grant performers reproduction and publication rights akin to
those of creators and sound recording producers.

(b)  Amend the Act to introduce a new exclusive digtribution right. This gpproach,
however, could create problems of overlgp with existing rights. It might also be
necessay in relaion to the matter of exhaugtion to darify what is meant by asde
(asdigtinct from alicence or lesse).

PHOTOGRAPHIC WORKS

17.  Whileterm of protection for photographs is a WIPO Tresties-related issue, associated
photograph authorship and ownership issues are dso being consdered. Bill S-16isa
private members bill currently before the Senate which aso addresses these issues.
Photographs have higtoricaly been treated differently under internationa standards from
other copyright materid. The rationae for this differentia trestment is disgppearing, and
proposals have therefore been made to put photographs on an equa footing with other
copyright materid.

Author ship of Photographs

Issue:  How to provide photographers with the same authorship right as other creators.

18. Currently, the owner of aplate or negative, who may not be the photographer, is deemed
to be the author of a photographic work. The result isthat the author is often a
corporation.

19. The gpproach being consdered is to amend the Act to eiminate this rule, making the
photographer the author of al photographic works. This approach would be consstent
with that taken for other categories of works. It would aso provide photographers with
mord rightsin dl their photographs. Thisissue fdls outsde the WIPO Tregties.



Term of Protection of Photographs

Issue; How to provide for aterm of protection of photographs consstent with the generd rule

20.

21.

gpplicable to other categories of works.

Currently, most photographs, as with other works, enjoy aterm of copyright protection
equal to the life of the author plus 50 years. However, certain photographs created by
corporations enjoy aterm of copyright protection equal to only 50 years from the creation
of the work (reflecting the fact that corporations may exist indefinitely). The WCT
requires aterm of protection of life of the photographer plus 50 yearsfor al photographs.

The approach being considered isto amend the Act to provide that the term of protection
in dl photographs be the life of the author plusfifty years

Ownership of Commissioned Photographs

Issue;  How to provide for the ownership of copyright in acommissioned photograph.

22.

23.

24,

Current rules provide that copyright in acommissioned photograph belongs to the person
commissioning the work, not the photographer, unless there is an agreement to the
contrary. Thisissue fdls outsde the WIPO Tresties.

The approach being considered isto amend the Act to grant photographers ownership in
commissioned photographs equal to those enjoyed by creators of other works. However,
consumers who commission photographs for private or domestic purposes as opposed to
commercia purposes, e.g. photographs commissioned by a publisher for useina
magazine, may want assurance that they are able to make persona use of the
photographs, e.g. posting on persona Web sites, and as a matter of privacy that their
photographs will not be used without their consent. Two further elements are therefore
being consdered that would address photographs that are commissioned for private or
domestic purposes.

@ Copyright would be held by the person commissioning a photograph (not the
photographer) in cases where the photograph is taken for private or domestic
purposes, unless there is an agreement to the contrary. Such a provison would
am to ensure that any assgnment of consumers persond use or waiver of
privecy rights to the photographer is brought to the attention of the consumer.
Thisis the gpproach taken in Audtrdia

(b) Copyright would remain with the photographer of a commissioned photograph
taken for private or domestic purposes. For privacy protection purposes,
however, there would be alimitation on the ability of the photographer to make
certain public uses of the photograph, unless there is an agreement to the contrary.
Thisis the gpproach taken in the United Kingdom.

A related question is whether to create a Smilar rule for films or videos commissioned
for private or domestic purposes, e.g. wedding videos.



MORAL RIGHTSFOR AUDIO PERFORMERS

Issue: How to provide audio performers with amord right in their performances.

25.

26.

The Act currently provides authors with mora rights in respect of their works, but not
performers in respect of their performances. A mord right for performers would ensure
that their performances are not distorted or modified in ways that would be prgjudicid to
their honour or reputation or used without appropriate attribution. The WPPT requires
the introduction of mord rights for performersin respect of their live and fixed
performances.

The approach being considered is to amend the Act to provide mord rights for audio
performers. For congderation is the application of mord rights to live performances, and
the potentid implications that extending such rights may have for specific interests such
as live music promoters or music venues.

REPRODUCTION RIGHT FOR PERFORMERS

Issue: How to provide afull exclusive reproduction right for performers.

27.

28.

The Act currently provides performers with an exclusive reproduction right, but only
with respect to fixations made without their consent, e.g. bootleg recordings of live
performances, or reproductions not contemplated in their origind consent. The WPPT
requires that performers be accorded a full reproduction right, namely, the exclusve right
to authorize any fixation or any reproduction of their performances fixed in the preceding
50 years.

The gpproach being considered is to amend the Act to grant performers afull
reproduction right. In accordance with the WIPO Tresties, the right would apply
retrogpectively. For consderation is the gpplication of the reproduction right to online
uses of old materid relating to locating performers from several decades ago, induding
those from other jurisdictions.

TERM OF PROTECTION FOR SOUND RECORDING PRODUCERS AND
PERFORMERS

Issue: How to extend the term of protection for sound recording producers and performers.

29.

30.

The Act currently provides aterm of protection of 50 years for sound recordings and
performances following the time of firgt fixation. The WPPT requires, with respect to
sound recordings only, aterm of 50 years following the time of publication.

The approach being considered isto amend the Act to provide aterm of protection of
fifty years following the time of publication for sound recording producers and, though
not required by the WPPT, for performers. A possible theoretica concern, however, is
that aterm of fifty years following publication of the sound recording could be added
before the expiry of the 50 years from the year of fixation, which would result in 99 years
of protection (more than for authors) if publication occursin the 49" yeer following
fixation.
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PRIVATE COPYING: IMPLICATIONS FOR RATIFICATION

Issue; How to addressimplications of ratifying the WIPO Tresties.

31

32.

33.

The Act’s private copying regime provides for an exception to copyright that permits the
meaking of acopy of asound recording for private use. It dso providesfor alevy to be
paid by manufacturers and importers of blank audio recording media. Thislevy ispad

out to authors (songwriters and composers) regardless of their nationality, but only to
sound recording producers and audio performers who are Canadian. The WPPT contains
aprovison requiring nationd trestment with respect to the exclusive rights in the tregty,

i.e. trestment of nationals of other member countries must be no worse than that of one's
own naionds. It dso contains a provision requiring that any exception be consstent

with certain specific gandards, e.g. that the exception not interfere with the norma
exploitation of the performance or sound recording.

The Government indicated in the Section 92 Report that, as part of its short-term group of
issues, it would congider the “impact of ratification of the WPPT on Canadas private
copying regime’. Questions have been raised regarding the ability of Canadato ratify the
WPPT in the absence of changesto the private copying regime. Analysis continuesin

this regard.

The private copying regime as awhole has itsdf been identified as an issue for medium-
term reform. Policy andyssis underway now with aview to consulting later this year on
al aspects of thisissue.

INTERNET SERVICE PROVIDERS LIABILITY

Issue: How to clarify the circumstances under which Internet Service Providers (ISPs), acting as

34.

intermediaries, should be held liable for the transmission and storage of copyright
meaterid over their fadilities

The degree to which |SPs are currently liable under the Act for the transmisson and
sorage of copyright materid using ther facilitiesisunclear. A limited exemption from
copyright ligbility for the “communication” of copyright materid currently exigsin the

Act for persons that merely provide the necessary means of telecommunication. \Whether
ISPs qudify for this exemption is a question currently before the Supreme Court of
Canadain the Tariff 22 case, which is consdering the libility of 1SPsto pay royalties for
communication of copyright materia over their facilities. The exemption would in any
event not encompass dl activities that |SPs engage in as intermediaries. In that regard,
there remains an outstanding tariff proposa before the Copyright Board that would
impose ligbility on ISPsto pay roydties for any reproductions that may occur on their
facilities. Theimplications of the recent Supreme Court of Canadadecisonin CCH v.
the Law Society of Upper Canada aso need to be examined. And the lawsuits launched
by the Canadian Recording Industry Association (CRIA) in the Federal Court will haveto
be monitored since they raise the issue of whether |SPs should be required to provide
information about their subscribers.



35.

36.

37.

I SPs saek to be exempt from liability for copyright infringement on their facilities on the
basisthat they act only asintermediaries. Right-holders seek to impose ligbility on I1SPs
regarding copyright materid on 1SPs fadilities, induding the remova of infringing
materid. Many 1SPs currently have informa understandings with rights-hol ders whereby
they will forward any notice received from rights-holders to any subscriber who is
aleged to be using the Internet to infringe their copyright (so-caled “ notice-and-notice’
procedure).

Although ISP liability is ot addressed by the provisons of the WIPO Tresties, many
jurisdictions, such as the United States and the European Union, have dedlt with it
concurrently.

Two approaches are being considered:

@

(b)

Amend the Act to exempt |SPs from any liahility for copyright infringement when
they act merely as intermediaries. However, | SPs could be made subject to civil
sanctionsif they did not comply with certain requirements designed to promote
the remova of infringing materid that may be circulaing over their network
facilities. For example, the "notice and notice" procedure could be codified to
ensurethat dl 1SPs play arole in curbing infringing activities on the Internet.

This gpproach would acknowledge that it is primarily content providers, and not
ISPs, that select, upload and exploit the materid that is accessible on-line, while
recognizing that 1SPs can play arole in curtalling the circulaion of infringing
materid.

Amend the Act to provide that | SPs would be subject to ligbility for copyright
materia on their facilities. 1SPs could escape liahility if they meet certain
prescribed conditions, namely, timely and effective action to respond to specified
requests or proposals from rights-holders regarding copyright materia on their
fecilities The actions could include forwarding notices regarding infringing
materid, or collecting royalties for copyright materid. The cases before the
courts may need to be taken into account to specify these conditions and assess
the optimum scope of 1SP liability. Such an gpproach would serve to ensure the
participation of ISPsinrights-holders efforts to protect their rights.



ACCESSISSUES

USE OF INTERNET MATERIAL FOR EDUCATIONAL PURPOSES

Issue: How to facilitate the use for educationa purposes of materid which is publicly available

38.

39.

40.

on the Internet.

The Internet has become an important resource for students and teachers to conduct
education-related activities. Internet materia is often downloaded, reproduced or
transmitted to students and teachers for the purposes of assignments, lessons and
research. Use of Internet materid in the classroom setting may trigger copyright lighility,
however. Educators seek an exception for use for educationa purposes of Internet
materid whichis*publicly available’ (generdly understood to be materid in respect of
which the rights-holder does not seek compensation for use). Rights-holders want to
encourage use of the Internet in an educationa context through licensing gpproaches.
The chalengeis how to ensure a copyright framework that will facilitate Internet usein
the dlassroom in amanner that will not unreasonably impair the rights of rights-holders.

Conaultations on thisissue have been extensive and are ongoing. Over the past year, a
working group was organized, comprising representatives of various stakeholder groups,
to address thisissue and possible solutions. In its recent report, the group reached a
common understanding in five areas regarding educationa use of Internet copyright
meterid:

“I. thereisasgnificant number of works that are “available for freg’ on the Internet
that can be used by teachers and students for educational purposes without the
need to obtain prior authorization from or to provide payment to the copyright
owne;

il. such works should not be subject to payment under collective licensing or
otherwise;

. the educationd sector iswilling to pay for the use of materids on the Internet
where there is an expectation for remuneration;

V. there is a need to maintain and encourage “learning moments’; and

V. thereisaneed for asolution that is easly understood by teachers and students.”

Two approaches are being considered:

@ Amend the definition of fair deding asit rdaesto copyright materid available
online, expanding its scope to encompass teaching and study by educationa
inditutions using such materid. Currently, the Act'sfair dedling provisions enable
use of portions of copyright materid for limited purposes without infringing
copyright (research, private study, criticism, review and news reporting — but not
specificaly for educationa purposes). For uses encompassed by an expanded fair
dedling exemption, no licence would be required. For extended uses, i.e. uses that
are not covered by the fair degling exemption, such as posting on an Internet Ste,
different licensing gpproaches might gpply, depending on whether or not the
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accesed materid is publicly avalable. For publicly available materid, one
possibility could be to have compulsory licensing, i.e. mandatory authorization
combined with tariffs to be paid by users and distributed to rights-holders, for
such extended uses. Extended use of non-publicly available materid, however,
might be subject to the norma copyright licensing requirements. Such an
approach may help to smplify the rights clearance process for educationd
ingtitutions and at the same time ensure that rights-holders are appropriately
compensated.

(b) Amend the Act to require that educationd ingtitutions, in order to use copyright
materia on the Internet, have a blanket licence. Given the enormous amount of
materid that is avalable on the Internet, voluntary licensng modds are
inadequate to enable authorization and facilitate access. Thislicence would
therefore take the form of either a compulsory licence or an extended licence
(alowing a copyright collective society claiming to represent a* substantid”
repertoire of certain types of materia to be recognized as representing the entire
international repertoire of such types of materid). Thislicensng regime would
recognize that certain types of copyright material may be posted or accessed on
the Internet without expectation of payment. The scope of these licences would
need to be considered.

TECHNOLOGY ENHANCED LEARNING

Issue:  How to facilitate the use of the latest information and communications technologies
(ICTs) to extend the reach of the classroom beyond its physicd limits.

41. ICTs such asthe Internet have provided educationa ingtitutions with an effective means
for reaching students beyond the physica limits of the classroom, and thus the ability to
respond to changing indtitutional and student needs, e.g. insufficient classroom space,
distance and time congraints. However, the use of these ICTs to deliver copyright
materia to sudents and teachers gives rise to copyright ligbility in addition to any
ligbility associated with the fundamenta use of the materid for educationa purposes.
Fundamenta use refers to the making of copies of materid for sudents or the
performances of works to students.

42.  Two approaches are being considered:

@ Amend the Act to exempt educationd ingitutions from additiona copyright
liability for use of ICTs (in lieu of or in addition to the classroom) as a medium
for ddivering curriculum content, provided that there are appropriate safeguards,
including specid consderation for materia specificaly created for the education
market. Existing copyright rules applicable to fundamenta educationa uses of
copyright materid would continue to gpply.

(b) Encourage licensing of ICT use of copyright materid for educationa purposes.
Work would continue with al interested parties to promote this gpproach to meet
the objectives of technology enhanced learning, including consideration of the
tools necessary to support new licensng models.
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INTER-LIBRARY LOANS

Issue: How to adapt existing exceptions for non-profit libraries, archives and museums to alow

43.

the dectronic ddivery of copyright materia to patrons of other libraries.

The Act currently provides that alibrary may make acopy of copyright materid for a
patron if that patron is entitled to make the copy themsalves under the fair dealing
exception to copyright, and a library may also make a copy of certain periodical articles
for purposes of research or private study by a patron. This exception appliesto al
scholarly, scientific and technicd articles and to articles in other periodicas which have
been published more than one year previous. Libraries may aso send such copiesto
other libraries to comply with arequest made by apatron at that other library. The copy
may be sent dectronicdly to the requesting library but the patron at the other library must
not recaiveit in digital form. The research community seeks digital accessto this
materid to assst research in the fidld or where regular accessto alibrary is not feasble
or convenient. Rights-holders, however, are concerned that eectronic ddivery may
result in theloss of control over further dissemination of their materid.

Two approaches are being considered:

@ Amend the Act to extend existing exceptions to the dectronic ddivery of
copyright materia to library patrons, provided that there are adequate technica
safeguards to prevent the recipient from forwarding it to others or making
multiple copies. Consderation would aso be given to alowing viewing only,
with no possibility of making a copy. There have been sgnificant advancesin the
ability to ddiver materid dectronicdly in ways that the recipient cannot forward
to another person or make more than one copy.

(b) Encourage licensing of the dectronic delivery of copyright materid to library
patrons. Rights-holders would retain the ability to decide for themsdlves whether
technologica safeguards adopted by libraries are sufficient to adequately protect
againg the unauthorized dissemination of their materid. Work would continue
with dl interested parties to promote this approach in a manner that enables
rights-holders to have effective control over use of their material.
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